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Procedure in Controversies with the 
Treasury Department 


By JOHN McCCULLOUGH* 


VALUE OF PROSPECTIVE PLANNING 


While the subject of this article 
assumes the existence of a con- 
troversy, it seems fitting to say a 
few words about the advisability 
and means of avoiding such con- 
troversies. Prospective planning 
with the tax practitioner will enable 
taxpayers to avoid not only un- 
necessarily burdensome taxes but 
also expensive and disturbing con- 
troversies with the Treasury De- 
partment. Taxpayers should be 
advised and taught to postpone the 
consummation of any transactions 
not in the ordinary course of busi- 
ness until they have had the oppor- 
tunity to consult with their tax 
practitioners as to their tax effect. 
In view of the need for substantial 
revenue to take care of our defense, 
debt and other requirements, it is 
apparent that the tax effect of any 
transaction will play a very im- 
portant part in our business life for 
many years to come. 





*The author wishes to acknowledge the 
assistance he has received from members of 
the staff of our Washington office in the 
preparation of this article, particularly in 
relation to discussion of the procedures 
followed within the U. S. Treasury Depart- 
ment; 


RULINGS AND CLOSING 
AGREEMENTS 


It is not the function of this article 
to discuss the means of minimizing 
the tax burden or the factors that 
should be borne in mind in planning 
a prospective transaction. A 
thorough knowledge of the sub- 
stantive phase of tax law is a pre- 
requisite to the proper discharge of 
our responsibility in this field. 

Controversies can often be 
avoided by procuring a ruling prior 
to the consummation of a trans- 
action. If a favorable ruling is 
obtainable, the transaction can be 
consummated with the confidence 
that in all probability it will be fol- 
lowed by the examining agent. 
Such rulings are not binding upon 
the Commissioner and, in excep- 
tional cases, examining agents may 
refuse to follow them on the ground 
that either the facts were not cor- 
rectly or fully presented with the 
request or that they do not agree 
with the interpretation of the law 
as set forth in the ruling. 

If the transaction relates to sec- 
tion 112 pertaining to exchanges of 
property, section 113 pertaining to 
the basis of property or section 115 
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pertaining to corporate distribu- 
tions, the questions should be dis- 
cussed with the personnel of Audit 
Review Division B of the Income 
Tax Unit. All other matters should 
be discussed with the Coordinating 
and Advisory Section, Practice and 
Procedure Division. These person- 
nel are located in Washington, D. C. 
and are usually willing to discuss 
the problem on a theoretical basis. 
It is often desirable not to disclose 
the name of the taxpayer until there 
is some indication in advance that 
af favorable ruling is likely to be 
secured. 

In general, it is advisable to sound 
out the Bureau personnel even 
though it appears improbable that 
the ruling can be obtained. Such 
discussions are often valuable in 
that they enable the tax practi- 
tioner to learn the respects in which 
the taxpayer is vulnerable. Occa- 
sionally practitioners are very pessi- 
mistic about the probability of 
securing a ruling and after dis- 
cussion with the Bureau are agree- 
ably surprised to learn that one 
will be issued. Frequently it is 
possible to modify the transaction 
in such a way that a favorable 
ruling may be obtained. The ruling 
may be applied for in writing if, 
after such a discussion, it appears 
that a favorable ruling is obtain- 
able. The request should include a 
complete statement of all the facts 
and circumstances. The omission 
of a fact or circumstance may serve 
as the basis for the refusal of an 


examining agent to follow the 
ruling. 


Rulings should not be applied for 
in those cases where it is probable 
that, technically, the Commissioner 
would be obliged to rule against the 
taxpayer while, practically, an ex- 
amining agent may not feel that he 
would be required to propose an 
additional assessment. The ques- 
tion of whether to apply for a 
ruling often calls for the exercise 
of judgment of the highest caliber. 
The taxpayer should always be in- 
formed fully as to the risks involved 
in consummating a transaction so 
that he will be prepared for the 
consequences. 


Rulings generally are obtainable 
only where the question involves a 
tax return which has not vet been 
filed. 


Section 3760 of the Internal 
Revenue Code provides for closing 
agreements which are binding upon 
the Commissioner and the taxpayer 
in the absence of fraud, malfeas- 
ance, misrepresentation of a 
material fact or statutory change. 
Such agreements must be approved 
by the Secretary of the Treasury 
and are more difficult to obtain than 
rulings. In general, an attempt 
should be made to obtain a closing 
agreement wherever substantial 
sums are involved. Such agree- 
ments may have the effect of fixing 
the tax liability of one or more past 
taxable years or, in the case of 
future taxable years, may have the 
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effect of fixing the tax consequences 
of prospective transactions. 

The intelligent and timely use of 
the foregoing procedures are an in- 
valuable aid in the rendition of ser- 
vice of the highest order to tax- 
payers. 


PAYMENT OF ADDITIONAL 
TAXES 


Interest accumulates at the rate 
of six per centum on deficiencies. 
Whenever additional taxes are pro- 
posed, taxpayers may prefer to pay 
the uncontested portion of the defi- 
ciency to stop the further running 
of interest on that portion of the 
proposed deficiency. In such in- 
stances, the taxpayer should write 
a letter to the Commissioner setting 
forth (1) a statement that addi- 
tional taxes are conceded for speci- 
fied year or years, (2) a request that 
the additional taxes be immediately 
assessed and that the enclosed 
check be accepted in payment 
thereof, and (3) a waiver of the 
restrictions on the assessment and 
collection of the deficiency in the 
tax. The letter should be accom- 
panied by a check for the tax and 
the interest to a few days after the 
date of letter. Such a letter will 
result in immediate assessment of 
specific additional taxes and thus 
avoid the contention that interest 
should continue to run since the 
check merely constituted a deposit 
on account and did not enable the 
Commissioner to assess the tax. 


PROCEDURE IN THE BUREAU OF 
INTERNAL REVENUE 

Income tax returns are filed with 
and tax payments are made to the 
Collector of Internal Revenue for 
the district in which a taxpayer re- 
sides or maintains his principal 
place of business or, in the case of 
a corporation, with the Collector 
for the district in which the corpo- 
ration’s principal office or place of 
business is located. Taxpayers 
should preserve evidence of the 
date of filing not only of income tax 
returns but also of all documents 
filed with the Bureau of Internal 
Revenue. Taxpayers rely upon the 
mails at their own risk. 

Each return is submitted to a 
preliminary examination upon its 
receipt in the Collector’s office. It 
is numbered, indexed and verified 
as to mathematical accuracy. If an 
error results in an understatement 
of the tax, the taxpayer is notified 
of the error and the additional tax 
is assessed and collected in the regu- 
lar manner. Such an error does not 
result in a deficiency which may be 
appealed to the Tax Court. 

The Collector retains for audit in 
his office certain returns showing 
limited income and all others are 
transmitted to the Commissioner of 
Internal Revenue in Washington. 
The Collector’s office makes a so- 
called office audit of the returns 
retained by him. If this examina- 
tion indicates discrepancies or sub- 
stantial deductions of a doubtful 
nature, the Collector will write the 
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taxpayer and ask him to appear at 
the office with documentary evi- 
dence to support the items reflected 
on his return. Taxpayers will save 
their time as well as that of the 
Bureau if they will follow the “‘best 
evidence’’ rule in preparing for this 
conference; that is, they should 
bring with them the originals of all 
documents or the best proof that is 
available to sustain their position. 
If the taxpayer is not satisfied with 
the deficiency proposed by the Col- 
lector’s office, he may appeal to the 
Internal Revenue Agent in Charge 
for the District in which the Col- 
lector’s office is located. If an agree- 
ment cannot be reached with that 
official, a thirty day letter or notice 
of deficiency is issued. The pro- 
cedure to be followed with respect 
to this notice is the same as that to 
be followed with respect to the 
notice of deficiency issued after the 
completion of a field examination 
and will be discussed later. 

The Commissioner’s office in 
Washington, as a matter of routine, 
forwards to the various Internal 
Revenue Agents in Charge all indi- 
vidual returns showing a gross in- 
come from business or profession in 
excess of $25,000, all corporation 
returns showing a gross income in 
excess of $75,000 and a tax and all 
corporation returns showing a gross 
income in excess of $125,000 and 
no tax. The other returns are 
examined for the purpose of deter- 
mining whether they should be 
audited or accepted as filed. 


Some of the factors which indi- 
cate advisability of audit are, as 
follows: 

1. Failure to furnish al! data requested on 

the form. 

. Abnormal or unusual items of income 

or deductions. 

3. Size and magnitude of business. 

4. Disparity between items of income and 
deduction or between one taxpayer’s 
data and that of another taxpayer en- 
gaged in the same type of business. 

5. The filing of amended returns or claims 
for refund. 

6. Discrepancy between data reflected on 
information returns and the return of 
the taxpayer. 

The office of the Internal Reve- 
nue Agent in Charge reviews the 
returns and decides whether they 
should be accepted as filed or sub- 
jected to an office audit or a field 
examination. The office audit is 
similar to the office audit by the 
Collector. 


THE FIELD EXAMINATION 


The field examination consists of 
a review of the taxpayer’s books and 
records for the purpose of verifying 
the accuracy of the return. The 
statute provides the examining 
agent with ample power to obtain 
practically any data having any 
bearing on his examination. The 
agent should be given full and com- 
plete answers to his questions and 
all material which he requests 
should be furnished to him. Tax- 
payers should adopt and practice 
the policy of cooperating completely 
with the examining agent. 

Tax practitioners should strive to 
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be present, at least at the conclusion 
of the examination, to discuss the 
findings of the examining agent with 
him. Where the issue is contro- 
versial in nature it is often impossi- 
ble to persuade the agent to change 
his mind on the question, but where 
the issue is not controversial and 
involves an error on the part of the 
agent the adjustment is usually 
made without difficulty and the tax- 
payer is saved the expense of filing a 
protest and attending a conference. 

At the conclusion of the examina- 
tion, the agent will discuss the 
results of his examination and will 
usually ask the taxpayer to sign 
Form 870 entitled ““Waiver of Re- 
strictions on Assessment and Col- 
lection of Deficiency.”’ This is a 
waiver of the taxpayer’s right to 
appeal to the Tax Court and enables 
the Commissioner to assess the de- 
ficiency and interest which runs at 
six per cent to a date no later than 
thirty days after the execution of 
the waiver. 

Tax practitioners should avoid 
giving any advice as to procedure 
until they have had the oppor- 
tunity to familiarize themselves 
with the entire return and the pro- 
posals of the examining agent. A 
tax return is often quite a compli- 
cated affair and may contain con- 
troversial matters upon which the 
examining agent has decided in 
favor of the taxpayer. Caution 
should, therefore, be exercised in 
negotiating with the examining 
agent. 


In deciding whether Form 870 
should be signed consideration 
needs to be given to any contro- 
versial items which the examining 
agent may have conceded for the 
purpose of reaching an agreement. 
A refusal to sign often will result in 
the disallowance of such items for 
the purpose of strengthening the 
government’s position in subse- 
quent stages of the case. 

The execution of Form 870 in 
most instances results in closing the 
case. However, it is not binding 
upon either the Commissioner or 
the taxpayer. The Commissioner 
may still assess additional tax later 
and this point should be made clear 
to the taxpayer. Likewise the tax- 
payer may later file a claim for 
refund. As already indicated, the 
execution of Form 870 has the ad- 
vantage of stopping the further 
running of interest at the rate of 
six per cent beyond a date no later 
than thirty days after the execution 
of the waiver. 

If the proposal of the examining 
agent is accepted, his report is re- 
viewed in the Office of the Internal 
Revenue Agent in Charge and the 
case is sent to the Collector for the 
assessment of the deficiency. It is 
then sent to Washington for post- 
review. The local review or the 
post-review in Washington may 
result in the rejection of the pro- 
posal of the agent and the assess- 
ment of an additional deficiency. 
It seems in practice that the case 
originally agreed upon with the 
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examining agent without protest 
has a better chance of passing post- 
review than a protested case. This 
may be because the protested cases 
are more fully developed and are 
probably more closely scrutinized. 
At any rate, this factor should be 
borne in mind in deciding whether 
to accept the proposal of the exam- 
ining agent. 


FILING OF PROTEST 


If the proposal of the examining 
agent is not accepted, the Internal 
Revenue Agent in Charge sends the 
taxpayer a thirty day letter, so- 
called because a period of thirty 
days is granted within which to file 
a protest. The letter is accom- 
panied by a request for information 
as to the disposition the taxpayer 
proposes to make of the matter, i.e., 
whether he desires to accept the 
proposal of the examining agent or 
to file a protest. This form should 
be completed and returned to the 
Internal Revenue Agent in Charge 
as soon as the taxpayer has decided 
what to do. The letter is also ac- 
companied by Form 870 and a set 
of instructions relating to the prepa- 
ration of the protest. 

Before deciding to file a protest, 
not only the revenue agent’s report 
but also the return itself should be 
thoroughly examined and reviewed 
by the tax practitioner. It must be 
borne in mind that the filing of 
protest means that the return and 
the examining agent’s report will 


be subjected to the review of at 
least two men in the Conference 
Section who would have had no 
jurisdiction over the matter if no 
protest had been filed. The per- 
sonnel in the Conference Section 
are noted for their ability and 
thoroughness and they have earned 
the respect of the accounting and 
legal professions. It is a serious 
mistake to underrate them or, in 
fact, any representative of the Com- 
missioner of Internal Revenue. 

Occasionally, a thorough review 
of the return and the examining 
agent’s report results in a finding 
that there was an overpayment 
rather than a deficiency. The point 
is, however, that usually only a 
painstaking review of both the re- 
turn and the report will enable an 
informed and intelligent decision to 
be made. 

No two practitioners would pre- 
pare the same protest against a pro- 
posed deficiency. The preparation 
of a protest is an art requiring many 
years of practice to master. Some 
practitioners merely prepare a skele- 
ton protest and await developments 
at the conference. This is at times 
a risky procedure because the con- 
feree may become impatient and 
this mood may not be conducive to 
settlement at the close of the con- 
ference. It is believed to be better 


practice to investigate thoroughly 
the facts and the applicable sections 
of the Code and regulations and to 
set forth the position of the tax- 
payer in its most favorable light. 
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If the taxpayer fails to build his 
own case, the conferee cannot be 
expected to do it for him. The 
recommendation of a conferee is 
subject to review by the chief con- 
feree and also by post-review in 
Washington. A forceful and well- 
reasoned protest will be of great 
value in persuading the reviewers 
to accept the settlement proposal. 
The conferee is only human and is 
very busy. It is unwise to expect 
him to reduce to writing the argu- 
ments presented orally at the con- 
ference. 

The tax practitioner should com- 
ply with the requirements of De- 
partment Circular 230 as to the 
filing of a power of attorney and 
fee statement. 


THE CONFERENCE 


After filing the protest, the tax- 
payer will receive notice as to the 
place, date and hour of the con- 
ference. The case is now under the 
jurisdiction of the Conference Sec- 
tion. It will be assigned to a con- 
feree whose ultimate action will, as 
already indicated, be subject to 
review by the chief conferee and 
post-review in Washington. Before 
attending the conference, the case 
should be reviewed again to refresh 
the memory as to the details of the 
facts and the authorities cited. 
The decisions or rulings promul- 
gated since the preparation 
of the protest should be re- 
viewed, as they may have a 
decided bearing on the issue. The 


probabilities of reducing the defi- 
ciency should be carefully weighed 
and various proposals of settlement 
should be worked out. It is par- 
ticularly important to compute the 
amount of the tax involved in the 
various issues and in various con- 
cessions which might be made to 
effect a settlement. It is not enough 
to consider the effect on one tax- 
payer or one year. A concession or 
admission might have an important 
bearing on the same issue in a later 
year or on the affairs of a related 
taxpayer. If these matters are not 
considered before the conference, it 
is possible that concessions might 
be made which may later become 
embarrassing. 

The conference is held usually 
before a single conferee who strives 
to effect a settlement of the con- 
troversy. The proceeding is very 
informal and the taxpayer is given 
full opportunity to present his case. 
Frequently, the conferee asks for 
additional data or proof of the con- 
tentions of the taxpayer. After all 
the facts and proofs are submitted, 
the authorities relied upon 
are discussed. The conferee 
is usually noncommittal as to any 
one issue and he customarily waits 
until all the issues are considered 
before he is willing to discuss settle- 
ment. At the end of the conference, 
he will frequently indicate a basis 
for settlement or request the tax- 
payer’s representative to make a 
proposal of settlement. If a settle- 
ment is reached, he will request the 
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execution of Form 870 and this will 
have the effect of closing the case 
in most instances. However, it is 
possible that the chief conferee may 
not approve the settlement. In 
this event, Form 870 is returned to 
the taxpayer and it is necessary to 
continue negotiations. The return 
of Form 870 is not an official act 
and the taxpayer cannot be certain 
that it will be returned. Even if 
the chief conferee approves, the 
settlement may be rejected by post- 
review in Washington. In this 
event, Form 870 is not returned 
and the taxpayer finds himself in 
the unenviable position of having 
made a compromise payment and 
then being faced with the original 
demand. This possibility should 
always be pointed out to taxpayers 
before recommending that they 
execute Form 870. 

Taxpayers should not make an 
offer of settlement without realizing 
that the amount will be set forth in 
the report of the conferee and that 
it will have an effect on subsequent 
negotiations. As a practical matter, 
it is, in most instances, impossible 
to settle the case for any smaller 
sum in later negotiations. If it 
appears that further negotiation 
will be necessary, no offer or one of 
small amount should be made. 

If it is not possible to effect a 
settlement with the conferee, the 
taxpayer has three courses of action 
open to him. He may request (1) 
the issuance of a so-called ninety 
day letter, (2) the transfer of the 


case to the Technical Staff or (3) he 
may execute Form 870.. If he re- 
quests the ninety day letter, the 
Internal Revenue Agent in Charge 
will send him a registered letter 
which will require him to file a 
petition with the Tax Court within 
ninety days or to pay the tax. The 
ninety day period is statutory and 
no extensions of time are available. 
If he requests a transfer to the 
Technical Staff, he will, in due 
course, be informed of a conference 
date. If he executes Form 870, he 
will, in due course, receive notice 
and demand for payment of the tax. 
Before the expiration of two years 
from the date of payment of the 
tax, a claim for refund may be filed 
and upon its rejection, suit must 
be brought either in the local Dis- 
trict Court or in the Court of Claims 
in Washington, if the taxpayer 
decides to take such action. 

At this stage of the proceedings, 
the taxpayer in cases involving 
substantial amounts should consult 
with a practitioner who has had 
experience with the Technical Staff, 
the Tax Court, the local District 
Courts and the Court of Claims 
before deciding which course of 
action to follow. Some of the 
factors to be considered in deciding 
upon the preferred course of action 
are as follows: 

The request for the transfer of 
the case to the Technical Staff has 
one advantage, in that the tax- 
payer is given another chance to 
persuade the Commissioner of the 
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soundness of his position without 
incurring the cost of preparing a 
Tax Court petition or of trial of 
the case. 

On the other hand, the following 
are some of the disadvantages 
which should be given careful con- 
sideration before requesting the 
transfer: 

(1) The settlement is delayed 
and interest is still running at six 
per cent. As already indicated, 
interest can be limited by agreeing 
to the assessment of the uncon- 
tested portion of the deficiency. 

(2) If the case is settled with the 
Technical Staff the taxpayer will 
generally be requested to sign Form 
870 TS which contains an agree- 
ment not to file a claim for refund 
and to enter into a closing agree- 
ment if requested to do so. There- 
fore, in those cases where the 
taxpayer desires, or may desire at 
some later date to file a claim for 
refund, he should generally execute 
Form 870 and not request the 
transfer of the case to the Technical 
Staff. 

(3) If no settlement can be 
effected with the Technical Staff, 
it is probable that the Technical 
Staff will discuss the proposed 
content of the ninety day letter 
with the Division Counsel. This 
conference may result in increasing 
the deficiency or in other revisions 
in the content of the ninety day 
letter which may have the effect 
of materially strengthening the 
position of the Commissioner. If 





the Commissioner makes a state- 
ment of fact in his ninety day 
letter, the Tax Court must accept 
it as correct unless the taxpayer by 
competent evidence can overcome 
the prima facie correctness of the 
determination of the Commissioner. 
After the issuance of the ninety day 
letter and the filing of the Tax 
Court petition, the burden of prov- 
ing any additional deficiency is 
upon the Commissioner, which 
often proves to be of ‘substantial 
advantage to the taxpayer. 

The request for the issuance of 
the ninety day letter does not mean 
that the taxpayer will lose the 
opportunity to settle the case with 
the Technical Staff. In fact, a 
substantial proportion of cases are 
settled with the Staff shortly before 
the date they are set down for trial. 
Taxpayers lose nothing by nego- 
tiating with the Staff at this point 
but, it seems, they gain a psycho- 
logical advantage. The conferee 
knows the taxpayer has confidence 
in his case and he knows that the 
case must be settled or else tried. 
Usually the Division Counsel sits 
in with the conferee at these con- 
ferences and they are both under 
pressure to settle as many cases as 
possible. If the taxpayer has a 
good case and his evidence is in 
good shape, the possibilities of 
making a favorable settlement are 
materially enhanced. 

As already indicated, there is no 
point in requesting a conference 
with the Technical Staff if there is 
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little or no likelihood of effecting a 
settlement. There are certain types 
of cases which cannot be settled 
and taxpayers should conserve 
their time and energy by not asking 
for a conference with the Technical 
Staff which may aggravate the 
situation. 

If the parties can come to an 
agreement at this point, the case 
is settled by filing an agreement or 
stipulation with the Tax Court as 
to the amount of the deficiency. 
This stipulation resulting in an 
order of the Tax Court will for all 
practical purposes close the case. 
No claim for refund may later be 
filed. 


THE TECHNICAL STAFF 


The Technical Staff was organized 
in 1933 as the appellate agency of 
the Bureau of Internal Revenue. 
The Staff consists of an adminis- 
trative head in Washington and ten 
field divisions. It has the power of 
final settlement in all cases except 
(1) overassessments in excess of 
$75,000, (2) offers in compromise, 
(3) closing agreements under section 
3760, and (4) insolvent taxpayers in 
bankruptcy or receivership. In the 
absence of fraud, settlements with 
the Technical Staff are final. Ifa 
petition has been filed, settlements 
must be concurred in by the 
Division Counsel. Throughout the 
entire proceeding, the Technical 
Staff retains jurisdiction over the 
settlement negotiations. The Divi- 
sion Counsel acts merely in an ad- 


visory capacity but his influence is 
very often determinative. 

The conference before the Tech- 
nical Staff is informal and quite 
similar to that before the Confer- 
ence Section in the Bureau. All 
the comments heretofore made with 
respect to the Conference Section 
are applicable with equal force to 
the conference before the Technical 
Staff. 

If it is impossible to negotiate a 
settlement with the Technical Staff, 
the taxpayer must decide whether 
to pay the tax or to resort to liti- 
gation. If he decides upon litiga- 
tion, he may ask for the issuance 
of a ninety day letter and have the 
matter determined by the Tax 
Court or he may pay the tax, file 
a claim for refund and sue for the 
recovery thereof either in the local 
District Court or the Court of 
Claims. 

If the taxpayer is not in a posi- 
tion to pay the deficiency and fol- 
low the claim for refund procedure, 
he can have the issues settled only 
by bringing them before the Tax 
Court. It is often dangerous to pay 
the tax and sue for a refund because 
the Commissioner can defeat the 
claim of the taxpayer merely by 
showing that the tax was not over- 
paid. This means that he will avail 
himself of all offsetting items which 
can be developed from a close study 
of the case. As a practical matter 
it is always more difficult to procure 
a refund than to resist additional 
assessments before the Treasury 
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Department. This is not true to 
the same extent after the case 
reaches the courts. If a trial by 
jury is desired, it will be necessary 
to sue the Collector in the local 
District Court. Where the case is 
complicated and the testimony 
widely scattered, the Court of 
Claims may be the most advan- 
tageous forum. 

Advantages of the Court of Claims 
over the Tax Court and the District 
Court: 


1. Cases are heard and decisions are 
rendered by five judges rather than the 
single judge of the Tax Court or the District 
Court. 

2. Decisions of the Court of Claims can 
be appealed by the Government or the tax- 
payer only to the U. S. Supreme Court and 
then only if the Supreme Court decides in 
its discretion to hear the appeal. Thus, a 
single proceeding in the Court of Claims 
replaces trial in the Tax Court or the 
District Court and a possible appeal by the 
Government to the appropriate Circuit 
Court of Appeals—and from there to the 
Supreme Court if that Court exercises its 
discretion to hear the appeal. 

3. Virtual privacy in the hearing of evi- 
dence: Proceedings in the Court of Claims 
gain almost no public notice. Although 
hearings are public, they are virtually 
unattended. District Court proceedings in 
the taxpayer’s own locality and Tax Court 
hearings in various cities attract con- 
siderable local attention, with the result 
that the taxpayer’s business matters become 
public property. 

4. Hearings on fact issues are conducted 
before Claims Commissioners who have had 
long experience in tax litigation. In prac- 
tice, the Court of Claims always assigns 
tax cases to the same two or three Com- 
missioners. These expert Commissioners 
are generally better equipped to decide tax 









cases than many District Judges and are 
probably as well versed as Tax Court 
Judges. 

5. Avoidance of a jury trial of fact 
questions: In contrast, in District Court 
proceedings, the taxpayer is subjected to 
a jury trial of his facts if the Government 
insists. A jury trial of facts may seldom be 
desirable, but under certain circumstances, 
as in recent family partnership cases, may 
benefit the taxpayer. 

6. Attorneys for the Tax Division of the 
Department of Justice represent the Gov- 
ernment rather than Treasury Department 
attorneys as in Tax Court proceedings. 
The same is true in District Court pro- 
ceedings except that in some districts, 
attorneys from the office of the U. S. Dis- 
trict Attorney will represent the Govern- 
ment instead of Tax Division attorneys. 
Justice Department attorneys are disso- 
ciated from the Technical Staff of the 
Bureau to an extent that the Treasury 
attorneys cannot be. The result is that 
sometimes settlements can be effectuated 
through the Department of Justice which 
would have been rejected if proposed 
directly to the Technical Staff of the 
Treasury. 


THE TAX COURT 


The Tax Court was not organized 
as a part of the judiciary system, 
but rather as an executive or ad- 
ministrative board. However, for 
all practical purposes, it should be 
considered as a court. The Tax 
Court has sixteen members. The 
presiding judge is authorized by 
statute to divide the court into 
divisions of one or more members. 
In general, the division consists of 
a single judge who hears the circuit 
trials in various parts of the United 
States. After the trial is finished 
and the briefs are in, the judge pre- 
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pares his findings of fact and 
opinion and delivers them to the 
presiding judge. If the presiding 
judge fails within thirty days to 
direct the entire court to review 
the case, they become the findings 
of fact and opinion of the entire 
court. If they are reviewed, the 
decision will indicate at its con- 
clusion “‘Reviewed by the Court.” 

After the receipt of the ninety 
day letter the taxpayer initiates his 
case with the Tax Court by filing 
a petition within that period. All 
the comments previously made 
with respect to thorough prepara- 
tion of the case apply here with 
equal, if not greater, force. The 
hearing before the Tax Court is the 
last chance that will be afforded 
the taxpayer to prepare and submit 
his case properly. The burden of 
proof is upon the taxpayer and 
many cases have been lost because 
of lack of proper preparation. 

In brief, the petition sets forth 
(1) the name of the taxpayer or 
petitioner, (2) a statement that the 
ninety day letter was received by 
the taxpayer, (3) the amount and 
nature of the tax in controversy, 
(4) the errors alleged to have been 
committed by the Commissioner, 
(5) concise statement of the facts, 
(6) the prayer for relief, and (7) 
a copy of the ninety day letter. 
After execution by the taxpayer or 
the tax practitioner, the petition 
must be filed with the Tax Court in 
Washington prior to the expiration 
of the ninety day period. 


The petition is simply a state- 
ment of the controversy and the 
facts as alleged by the taxpayer. 
It is not a brief and should contain 
no argument. 

One copy of the petition is sent 
to the Commissioner who has sixty 
days within which to file an answer. 
In the answer the Commissioner is 
required to make a specific ad- 
mission or denial of each material 
allegation of fact. The answer 
should also contain any allegations 
of fact relating to affirmative issues 
raised by the Commissioner. As to 
these facts, the Commissioner has 
the burden of proof. Where such 
allegations are made, the taxpayer 
is required to file a reply in which 
he must admit or deny the allega- 
tions of fact in the answer. Any 
allegation of fact not denied shall 
be presumed to be admitted. 

After the filing of the answer or 
reply, the case is deemed to be at 
issue, and, in due course, the case 
is calendared or docketed for a 
hearing. At the hearing the trial 
judge determines which facts are 
admissible as evidence. Only such 
facts as get into the record are 
entitled to consideration by the 
judge in writing his opinion. 

Most facts are introduced into 
the record by a stipulation where 
there is no dispute as to them. 
The stipulation is simply a state- 
ment of the facts agreed to by 
counsel for both parties and re- 
duced to writing. Where there is 
a dispute as to the facts, it is neces- 
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sary to submit documents and the 
testimony of witnesses to build up 
the record. However, even in such 
cases, the stipulation may be used 
to introduce some of the facts. 

The Tax Court rules provide that 
after the hearings, both parties are 
allowed forty-five days for filing 
briefs and fifteen days within which 
to file reply briefs. However, in 
practice, the judge in most cases 
gives the petitioner thirty to forty- 
five days to file a brief, then thirty 
to forty-five days to the Commis- 
sioner to file a reply brief and 
finally a similar period to the 
petitioner to file a second brief in 
reply to that of the Commissioner. 

The judge then considers the 
case and writes his report and 
opinion on the case. When necessary 
the parties make a computation 
of the deficiency or overassessment 
and file a stipulation with the court 
showing the amount thereof. This 
computation and filing of the stipu- 
lation is made in pursuance of 
Rule 50. 

So-called Memorandum Deci- 
sions are not printed but they are 
entitled to the same weight as the 
regularly reported decisions. Usu- 
ally they are not printed because 
they relate to questions of fact or 
to questions of law which are not 
particularly novel or of wide 
interest. 

The decision becomes effective 
on the date of the entry of the 
order. Where a Rule 50 computa- 
tion is not necessary, the court 








usually enters an order on the same 
date as that on which the opinion 
is rendered. This date is important 
because an appeal, if taken, must 
be filed within three months from 
such date. The appeal as a general 
rule must be filed with the Circuit 
Court of Appeals for the Circuit 
within which the taxpayer resides 
or, if a corporation, within which it 
has its principal place of business. 

A decision of the Circuit Court 
may be reviewed by the Supreme 
Court if an application for a writ 
of certiorari is filed within three 
months after the entry of a judg- 
ment of the lower court. The 
granting of the application for a 
writ is a matter which is within 
the discretion of the Supreme 
Court. The denial of the writ 
does not necessarily mean approval 
of the decision of the lower court. 
The writ is usually granted when- 
ever there is a conflict between two 
Circuits or whenever substantial 
questions of national importance 
are involved. 


COMPROMISES 


Section 3761 authorizes the Com- 
missioner, with the approval of the 
Secretary, to compromise any civil 
or criminal tax case prior to the 
reference of the case to the Depart- 
ment of Justice; and the Attorney 
General is granted such power after 
reference to the Department of 
Justice. 

The compromise procedure is 

(Continued on page 15) 
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Profit Limitations on Government Contracts 


Passage of the Renegotiation Act 
of 1948 makes it appropriate briefly 
to call the attention of the readers 
of the JOURNAL to profit limitations 
on government contracts. 

Renegotiation: The Renegotia- 
tion Act of 1948 (section 3 of the 
Supplemental National Defense 
Appropriation Act, 1948), enacted 
May 21, 1948, was originally appli- 
cable to the contracts for which 
funds were appropriated under the 
Act, chiefly for aircraft procure- 
ment. The Second Deficiency Ap- 
propriation Act, 1948 extended the 
applicability of the Renegotiation 
Act of 1948 to any Army, Navy 
and Air Force ‘‘contracts for the 
procurement of ships, aircraft, air- 
craft parts, and the construction of 
facilities or installations outside 
continental United States 
which obligates any funds made 
available for obligation in the fiscal 
year 1949.” 

Within the limitations set forth 
above, and with certain exceptions, 
the Renegotiation Act of 1948 
applies to contracts and subcon- 
tracts individually over $1,000 un- 
less the aggregate annual amount 
is less than $100,000. In many 
respects it is similar to the Rene- 
gotiation Act of 1943. A part of 
the regulations has been issued and 
it is expected that the balance will 
be published in the near future. 
Under the language of the law 


there is the possibility of retroactive 
application of the Renegotiation 
Act of 1948 where future deliveries 
on existing contracts are to be paid 
for out of funds obligated by the 
two Acts cited above or by a sub- 
sequent Act; however, a preliminary 
draft of the regulations indicates 
that renegotiation will be limited 
to contracts entered into after 
May 20, 1948. 

Vinson-Trammell Act: Since the 
excess profits tax was repealed as 
of January 1, 1946 the profit- 
limiting provisions of this Act 
became effective as to contracts 
entered into in taxable years be- 
ginning on and after that date. 
In general it limits profits on (1) 
contracts and (2) subcontracts in 
an amount in excess of $10,000 for 
the construction of naval vessels 
or portion thereof to 10 per cent of 
the contract price and profits on 
such contracts and subcontracts 
for Army or Navy aircraft or 
portion thereof to 12 per cent of 
the contract price. 

A bill to repeal its profit limita- 
tions provisions was passed by the 
House of Representatives but failed 
of passage in the Senate during the 
first session of the Eightieth Con- 
gress. The Treasury has extended 
until March 15, 1949 the time for 
filing reports under this Act for 
income taxable years ending prior 
to June 1, 1948. 
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Price Redetermination: Some gov- 
ernment contracts provide for 
redetermination of the contract 
price during the life of the contract. 
In practice these provisions fre- 
quently have and probably will 


continue to eliminate a substantial 
portion of the profits which other- 
wise would be recovered by the 
government through the operation 
of the Renegotiation or the Vinson- 
Trammell Acts, 

i. GF. 


Procedure in Controversies with the Treasury Department 


(Continued from page 13) 


confined for all practical purposes 
to settlement of tax obligations 
which are legally due but beyond 
the capacity of the taxpayer to 
discharge. 

The compromise agreement is a 
final contractual disposition of the 
obligation which is nonappealable 
and no taxes paid thereunder are 
recoverable. Similarly no addi- 
tional taxes can be assessed for that 
year. While the statute does not 
expressly provide for the invali- 
dation of the agreement due to 
fraud, misrepresentation or mal- 
feasance, the courts have indicated 
that such factors would have the 
effect of invalidating such agree- 
ments. 

A compromise agreement is more 
final than a closing agreement in 
that it will prevent the operation 
of section 3801, relating to the 
mitigation of the effect of the 
statute of limitations, section 3807 


relating to the statute of limitations 
on the assessment or refund of 
related taxes and those sections of 
the law relating to the carry-back 
of losses and unused excess profits 
credits. 

The Commissioner has pre- 
scribed Form 656 for lump sum 
offers to settle assessed liabilities 
which cannot be paid and 656-C 
as a binding program for the pay- 
ment of the liability in instalments. 
Either of these forms must be 
accompanied by Form 433 which 
is an eleven-page sworn statement 
of financial condition, and income 
and disbursements for the past 
twelve months. 

As a practical matter, no offer 
will be accepted which does not at 
least equal the amount which can 
be collected through seizure and 
sale of all the taxpayer’s property 
that is subject to the claim of the 
Government. 
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A. P. Richardson 


Alphyon Perry Richardson, one 
of the colorful pioneers of the ac- 
counting profession, died at his 
home in Santa Barbara, California, 
after a long illness, on January 8, 
1949, 


Born in 1876, he attended 
Lawrenceville School in New 
Jersey. After several years of 





travel in Europe and Africa, and 
serving as correspondent for a 
South African paper in the Boer 
War, he acted as American vice- 
consul in Durban, Natal, in 1908. 
On his return to the United States, 
he became a member of the staff 
of the Wall Street Journal, and held 
the position of bond editor. 


(Continued on page 20) 
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Notes 


Cincinnati Office 
Mr. Dennis addressed _ the 
December meeting of Xavier 


University Accounting Society on 
“Opportunities in Accounting for 
the College Graduate.” 

Chicago Office 

Mr. Julian O. Phelps, formerly 
with the New York Office tax de- 
partment, is now in charge of the 
tax department of this office. 

Messrs. Robert E. Fish, Arthur 
E. Serwich and William E. Greene 
passed the November, 1948 C.P.A. 
examination. 

Los Angeles Office 

Mr. Richard A. Bottenfield and 
Mrs. Elizabeth Kent Neven became 
charter members of the Quarter 
Century Club when they com- 
pleted twenty-five years of asso- 
ciation with the firm in January. 
Short, but impressive ceremonies 
attended the event and attractive 
gifts were presented, together with 
the congratulations and best wishes 
of their many friends. 

Mr. Gibson addressed a joint 
meeting of the Los Angeles Chapter, 
California Society of Certified 
Public Accountants with Robert 
Morris Associates in December on 
the subject “Independent Audits 
in Connection with Bank Credit.” 
The program was divided, Mr. 
Gibson leading off with the sub- 


topic “If I Were a Banker’ and 
Mr. Nolan Browning, Vice Presi- 
dent, Bank of America National 
Trust & Savings Association, re- 
sponding with “If I Were a Prac- 
ticing Accountant.” 

Mr. E. B. Cassidy is a member of 
the Committee on Accounting and 
Auditing Procedures of the Los 
Angeles Chapter, and Mr. H. G. 
Bowles is a director of the Los 
Angeles Chapter of the California 
Society of Certified Public Ac- 
countants. 

Mr. Anglea served recently on 
a volunteer panel of experts as a 
member of the Board of Oral 
Examiners for the City of Los 
Angeles. 

Mr. Gibson was again active 
this winter in the governing body 
conducting the Los Angeles Com- 
munity Chest solicitation of funds. 

Mr. H. G. Bowles delivered an 
address in March before the Los 
Angeles Chapter of the National 
Association of Cost Accountants 
on the subject, “Your Cost Ac- 
counting I.Q.”’ 


Philadelphia Office 

Mr. Cyril P. Gamber is an Asso- 
ciate Director of the Philadelphia 
Chapter of the N.A.C.A. Mr. 
Harry C. Zug was panel chairman 
at the January meeting of the 
Chapter, at which “Distribution of 
Overhead”’ was discussed. 
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New York Office 


On January 31, 1949 Miss 
Augusta Cornehl, a member of the 
file department, completed twenty- 
five years of service with the firm. 
The office staff presented her with 
a gold wrist watch and the Quarter 
Century Club sent her a basket of 
spring flowers which graced the 
table at a dinner in her honor at 
Fraunces Tavern which was at- 
tended by a large number of the 
ladies of the office staff. 

Mr. Richardson spoke at the 
December meeting of the N.A.C.A. 
in Philadelphia on taxes—‘‘What 
to do this year and what to expect 
next year.” 

Mr. R. G. Ankers spoke to The 
Accounting Club of New York 
University on January 13, 1949— 
subject, “The Graduate—Qualifi- 
cations and Opportunities in Public 
Accounting.’”” He also recently 
addressed the Midwest Economics 
Association in Minneapolis on 
“Staff Training for the Public 
Accountant.” 

Mr. John P. Redwood was elected 
to membership in the New York 
Society of C.P.A.’s. 

Members of the firm and staff 
who have official positions and 
committee appointments in the 
New York Society of C.P.A.’s are: 


Board of Directors: 
ALVIN R. JENNINGS 


Committee Chairmen: 
Education (Vice-Chairman) 
RAYMOND G. ANKERS 


Cooperation with Bar (Vice-Chairman) 
PRIOR SINCLAIR 
Labor and Management 
EDWARD G. CARSON 
Legislation 
PRIOR SINCLAIR 
History 
Harry O. LEETE 4 
S. E. C. Accounting 
ALVIN R. JENNINGS 
Stock Brokerage Accounting 
GEORGE W. PAVELKA 
Committee Members: 
Accounting Machinery 
A. R. KASSANDER 
Accounting Procedure 
A. R. JENNINGS 
Admissions 
G. H. SCHNEIDER 
Auditing Procedure 
N. J. LENHART 
Auditors Liability and Liability 
Insurance 
N. J. LENHART 
Budgets and Budgetary Controls 
A. R. KASSANDER { 
Cooperation with Bankers 
N. J. LENHART 
Cot. R. H. MONTGOMERY 
Cooperation with Credit Men 
W. R. STAUB 
Cost Accounting and Inventory 
Methods 
A. R. KASSANDER 
Federal Taxation 
M. E. RICHARDSON 
D. BLAIR-SMITH 
Foreign Trade Accounting 
L. H. RAPPAPORT 
Furtherance of Objects of the Society 
E. G. CARSON 
History 
Cot. R. H. MONTGOMERY 
Membership 
R. G. ANKERS 
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Petroleum Industry Accounting 
E. G. CARSON 


Public Information 
PRIOR SINCLAIR 


Public Utilities Accounting 
H. R. CAMPBELL 

Retail Accounting 
H. F. BELL 


S. E. C. Accounting 
L. H. RAPPAPORT 


State Taxation 
H. E. BISCHOFF 


Rockford Office 


The following members of the 
Rockford staff have passed the 
November, 1948 C.P.A. examina- 
tion in Illinois: 

Robert Bleicher 
Lawrence Frazee 
George Hunt 
Robert W. Myers 
J. Warren Rowland 


San Francisco Office 


Mr. Keast was host at a dinner 
on November 10, 1948 at the 
Pacific Union Club honoring the 
San Francisco office’s first members 
in the Quarter Century Club. The 
following staff members were given 
watches to commemorate their 
twenty-five years of service: 

Robert Buchanan 
Walter G. Draewell 


Floyd P. Karg 
Charlies F. Smith 


On December 13, 1948 Mr. 
Buchanan addressed the Institute 


of Industrial Relations of the Uni- 
versity of California at San Fran- 
cisco on the subject of ‘““Tax Phases 
of Pension Plans.”’ 

On December 14, 1948 Robert 
Buchanan was a member of the Tax 
Panel which answered questions at 
the meeting of the San Francisco 
Chapter of the National Associa- 
tion of Cost Accountants. 

On January 5 Mr. Giles was a 
member of a panel at a meeting of 
the C.P.A. Society, San Francisco 
Chapter, which discussed practical 
applications of American Institute 
auditing standards. 


Seattle Office 


Mr. Donald C. Ellsworth of our 
staff has been appointed to the 
County Budget and Finance Com- 
mittee of the Seattle Municipal 
League. 


The following members of our 
organization have been admitted to 
membership in the American Insti- 
tute of Accountants: 


Woodley W. Chandler, Philadeiphia 
Patrick E. Dooley, Philadelphia 
Thomas B. Good, Philadelphia 
Edward W. Higbee, Boston 

John W. Kleber, Pittsburgh 

Richard H. Martin, San Francisco 
Frank J. McFadden, Pittsburgh 
William W. Ragsdale, Jr., New York 
Robert W. Romer, Louisville 
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Editorials 
(Continued from page 16) 


In 1911, Mr. Richardson became 
Secretary of the American Associa- 
tion of Public Accountants, and 
held a similar position in the 
successor organization, the Ameri- 
can Institute of Accountants, until 
1936. During this period he was 
also the editor of the Journal of 
Accountancy. He was the author 
of the pioneer work on ‘“The Ethics 
of a Profession’, which did much 


to crystallize the thinking of prac- 
tising accountants on this impor- 
tant subject. 

During his twenty-five years of 
intimate association with the prob- 
lems of the public accounting 
profession, he contributed mightily 
to its progress, and was a powerful 
influence upon the direction of its 
growth. The profession owes much 
to his wise counsel. 
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